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SUMMARY

In 1979, the Commission ended \Yestern Union's ("\\1]"s") de/acto monopoly in

domestic public message telegraph service CPMTS"). Though not precisely defined. PMTS

encompasses a broad category of record services available for use by the general public. This

broad category includes telegraphic money order service - a service which WU detariffed in

1979 and the Commission described in 1980 as a "competitive enhanced service."

As an enhanced service, telegraphic money order service has been and is governed by the

regulatory framework adopted by the Commission in its Computer II Inquiry. Under that

framework, state regulation that erects entry barriers to the provision of money transfer services

by record carriers is subject to federal preemption as it \;olates the Commission's stated policies

favoring open entry and deregulation. Thus, Nevadacom requests a declaratory ruling that any

state law, rule, or regulation that acts to bar or inhibit the provision of money transfer service by

record carriers is preempted by federal law to the extent necessary to correct such inconsistency

with federal policy.

Nevadacom requests an expedited ruling due to the drafting of a uniform Model Act

governing inter alia money transfer services provided by record carriers. The proposed Model

Act would adversely impact record carriers by creating substantial barriers to entry and imposing

onerous regulation. By granting Nevadacom's Petition. the Commission can alert the NCCUSL

that the draft Act violates federal communications policy applicable to record carriers providing

money transfer sen'ice and that, absent an applicable exemption. any state act modeled thereon

would be subject to limited federal preemption.
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PETITION OF NEVADACOM FOR EXPEDITED DECLARATORY RULING

Nevadacom, Inc. ("Nevadacom") seeks an expedited declaratory ruling from the Federal

Communications Commission (the "Commission") confuming that telegraphic money order

service is an "information service" as that term is defined in the Communications Act of 1934, as

amended ("the Act"). Further, Nevadacom seeks a declaratory ruling that any state law, rule, or

regulation that acts to bar or inhibit the provision of money transfer service by record carriers is

preempted by federal law to the extent necessary to correct such inconsistency \\ith federal

policy. Nevadacom requests an expedited ruling due to the drafting of a Model Act governing

inter alia money transfer services provided by record carriers which, if adopted by the states, will

erect substantial entry barriers and impose onerous regulation.

The Administrative Procedure Act and the Commission' s rules authorize the Commission

to "issue a declaratory order to terminate a controversy or remove uncertainty." 5 U.S.C. §

554(e) and 47 C.F.R. § 1.2. Commission action pertaining to telegraphic money order service by

-- ---_.._ __ _- _---



record carriers has created substantial uncertainty regarding imer alia the regulatory status of this

service..-\5 a result, record carriers seeking to provide telegraphic money order service are

subject to onerous state requirements that present a significant barrier to entry in this market.

Accordingly_ :\evadacom respectfully requests that the Commission issue a declaratory ruling

confirming that telegraphic money order service - referred to interchangeably as money transfer

service pro\·ided by record carriers - is an information service. which may not be regulated by

the states.

I. I~lRODUCTION

:\e\"adacom is a domestic and international provider of common carrier record

communications service. referred to by the Commission interchangeably as "public record:-

"public message," or "telegraph" serviceY Nevadacom has received authority from the

Commission to provide international common carrier services pursuant to § 214 of the Act.

(FCC File :\0. ITC-95-620). In compliance with its regulatory obligations, Nevadacom. a

reseller. r:as riled with the Commission tariffs governing both its domestic and international

provision or record communications service.

:\evaaacom's currently-tariffed services include those services that traditionally ha\·e

been considered public record or telegraph sen·ice. including various types of telegram sen·ices

lJ See. Domestic Public Message Services. Application ofGraphnet Systems, Inc.. 71 FCC
':d ~71. 506 (1979), reconsideration, 73 FCC 2d 151 (1979) hereinafter Graphnet
Systems Order) and discussion below.
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and telex service.; See Tariff FCC 01os. 1 and 2. Nevadacom intends to introduce telegraphic

money order sen"ices. another service traditionally considered a telegraph offering.

II. PUBLIC ~IESSAGE SERVICE REFERS TO A BROAD CATEGORY OF
SERVICE THAT HISTORICALLY INCLUDED TELEGRAl\1 A~D MONEY
ORDER SERYICES

Pursuant to its authority to "regulat(e] interstate and foreign commerce in communication

by wire and radio." the Commission historically exercised Title II regulation over telegraph

companies)/ See ..+7 CoS.c. § 151 et. seq.

In 1979. the Commission ended \Vestern Union's defacto monopoly in domestic public

message telegraph sen'ice ("PMTS") and opened the market to competition. In the Matter of

Domestic Public .\fessage Services. Application ofGraphner Systems. Inc., 71 FCC 2d 471,521-

523, reconsiderarion. 73 FCC 2d 151 (1979) (hereinafter Graphnet Systems Order).1/ In that

Order, the Commission declined "to defme precisely the contours of public message service."

Rather, the Commission explained. the service "includes a variety of public record (or message)

offerings generally involving acceptance of a message from the public. electronic transmission of

the message, proQc:ction of a physical hard copy, and ultimately some form of delivery to its

II To send a :degram via Nevadacom, customers dial an 800 number to reach a company
representative. The company representative transcribes the customer's message and has
it delivered to the intended recipient via fax, hand delivery, telephone. or mail. The
charge for :he telegram is based on the number of words and the method of delivery.

l' Historically telegraph companies (or "record carriers") provided non-voice (or "record")
communica:ions, while telephone companies provided voice communications.

:F At the enc of its analysis of the broad market for the transmission of written messages.
the Comrr.ission concluded that "an open entry policy in the public record service
[market] \\ill benefit the public interest.... [We shall open this market to entry by
carriers ou-.er than [Western Union] in order to achieve the purpose of the
Communications Act." PMS at 521, 523-524.
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reclpient.·· Id. at 505-506. "For purposes of this decision." the Commission concluded. "we are

using the tenns 'public record sC:"\'ice' and 'public message service' interchangeably to refer to a

broad category of service which includes telegram (or PMTS), Mailgram. and other record

services which would be available for use by the general public." Id. The Commission' s

decision not to adopt a rigid deiinition of public message service was noted approvingly by the

court in Western Union Telegraph Company \'. FCC, 65 F.2d 1126 (D.C. Cir. 1985):

Although the FCC has, in the past. defined PMS in the way in which WUTC uses
in this argument [i.e.. telegrams and telegraphic money orders but excluding telex]
(footnote omitted), it did not do so in [the Graphnet Systems Order]. Indeed, in
that decision, the FCC explicitly declined to adopt any rigid definition ofPMS.
(Citation and quote omined). This was not an arbitrary refusal to undertake a
difficult task; the Commission detennined that artificial segmentation of the
written-message transmission industry would not be in the public interest.
(Citation omitted.) ... The Commission's analysis of this broad market certainly
was reasonable; there are no really discrete submarkets in this area. Even telex
and telegrams compete for the same customers and are equivalent in many ways.

Id at 1145-46.21

Some of the "other record services available for use by the general public" included

telegraphic money order ser;ices. which Western Union provided on a tariffed basis at the time

the Commission adopted its Graphnet Systems Order. For the purposes of the Graphnet Systems

proceeding, Western Union de::ned public message service to include domestic telegram,

~I Further, the Commission has never required that public message service be transmitted or
delivered in a particular manner or via the carrier's own facilities. Such a requirement
would be inconsistent \\ith the Commission's recognition ofthe role of resale in the
provision of record car.ier services. Graphnet Systems Order at 504. It also would
conflict with long-standing Commission policy that considers a "pure reseller" - a carrier
that neither owns nor operates its own telecommunications facilities - to be a
telecommunications ca.7ier. See, Resale and Shared Use a/Common Carrier Services
and Facilities, 60 FCC :d 261 (1976), ajf'd sub nom. AT&T\'. FCC. 572 F.2d 17
(2d.Cir), cert. denied, ~39 U.S, 875 (1978)
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telegraphic money order service, Mailgram, and the domestic handling of international

telegrams.~ Graphnet s.vstems Order at -1-73,505. Western Cnion's definition was unchallenged

by the Commission, which simply distinguished between \Yestern Union telegram services and

its telegraphic money order services, Id. at 506.1

III. STATES MAY NOT REGLLATE MONEY T~~SFERSERVICES PROVIDED
BY RECORD CARRIERS

In March 1979, shortly after release of the Graphnet Systems Order, Western Union filed

Transmittal No. 7485 canceling its money order service tariff, F.C.C. No, 229, effective May 17,

1979. The Commission subsequently rejected a challenge to this detariffing and affIrmed the

cancellation, treating Western Union's telegraphic money order, or money transfer, service as an

"competitive enhanced service" under the comprehensive framework it had recently adopted in

~ Two years earlier the Commission questioned whether Western Union's experimental
Commercial Money Order sel\'ice was a common carrier communications service that
must be provided on a tariffed basis. The Commission, however, appears to have issued
no order specifically addressing this issue. Western Union Telegraph Co. Sew and
Revised Pages to Tariff F. C. C. So. 229, Transmittal No. 7177,65 FCC 2d 374, 1977
FCC LEXlS 895 (Apr. 1977).

- The Commission subsequently initiated a proceeding to revise its rules to reflect the
competitive provision of public message service authorized in its Graphnet Systems
Order. Regulatory Policies Concerning the Provision ofDomestic Public .\fessage
Services by Entities Other than the Western Union Telegraph CompanJI and Proposed
Amendment to Parts 63 and 6.+ ofthe Commission's Rules, 75 FCC 345, 360,373-374
(1980) (hereinafter Regulation ofDomestic Public Alessage Service), Once again, it
declined to adopt a precise definition of public message service, even though it had
proposed one in its Notice of Proposed Rulemaking, believing that such a definition
"would not serve any beneficial purpose nor aid in achieving our regulatory goal of
enhanced public benefits accomplished through encouraging entry into what may still be
called (generically) public message services." Regulation ofDomestic Public Message
Service at 374.

5
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its Compwer II Inquiry) Western Union Telegraph Company. Transmittal No. 7485.

Memorandum Opinion and Order by the Chief. Common Carrier Bureau (reI. Aug. 6. 1980)

(copy anached hereto). This regulatory reclassification was noted a decade later in a complaint

case in\"oi\"ing Western Union"s money transfer ser\"ice. McDermott v. Western Union

Telegrapn Co.. 746 F.Supp.l016, 1020 CD.Cai. 1990) (finding that federal law applied to

plaintiff s state causes of action). As the McDermou court recognized, "Western Union no

longer has tariffs covering money transfer services on file with the FCC" because the FCC was

"declining to exercise the full scope of the jurisdiction granted to it by Congress." Id. at 1010.

In its Computer II Inquiry, the Commission had found that enhanced service pro\"iders-

unlike pro\"iders of "basic" services - were not common carriers within the meaning of the

Communications Act of 1934 and hence were not subject to tariffing obligations and other

regulation under Title II of that Act; the Commission. however, stated that it retained ancillary

jurisdiction over these providers. Computer II Inquiry at 430-435. The 1996 Act codifies. with

some rrinor modifications. the regulatory framework that the Commission adopted in its

landma:!-: Computer 11 Inquiry. As the Commission explained. "the 1996 Act's definitions of

telecomnlunications service and information seryice essentially correspond to the pre-existing

categories of basic and enhanced services, in that they were intended to refer to separate

categories of services .... 'the differentlY-\"v'orded definitions of "information services" and

"enhanced services"... should be interpreted to eX1end to the same functions.''' Federal-State

Joint Board on Universal Service, CC Docket ~o. 96-45, Report to Congress at para. 33 (rei.

~/ Amendment ofPart 64.702 ofthe Commission's Rules and Regulations, Final Decision,
.L+ RR2d 669, 77 FCC 2d 384 (1980) (subsequent history omitted) (Computer 11 Inquiry).
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Apr. 10, 1998), citing Implementation ofthe j'·';on-Accounting Safeguards ofSections 271 and

272 ofthe Commllnicarions Act of193.;. as amended. First Repon and Order and Further Notice

of Proposed Rulemaking, 5 CR 696. 11 FCC Red 21905 (1996) at para. 102 (subsequent history

omined). Thus. under the 1996 Act as interpreted by the Commission. telegraphic money order

service - also referred to as money transfer service provided by record carriers - is an

infonnation sen'ice subject only to the Commission's ancillary jurisdiction.

As pan of the comprehensive framework adopted in its landmark Computer II Inquiry.

the Commission announced its intention to preempt inconsistent state regulation of enhanced. or

infonnation, sen'ices. Computer II Inquiry. 77 FCC 2d at ..Q8-429: Amendment ofSection

64.702 ofthe Commission's Rules and Regulations (Compurer II InqUiry), Memorandum

Opinion and Order on Further Reconsideration, 88 FCC 2d 512,541-542 (1981) ("[A] state

regulatory authority.. , may take action so long as it does not conflict with our policies .... We

will promptly examine allegations or complaints of cont1icts between state regulations and our

national policies and. if necessary, preempt inconsistent regulations through appropriate

proceedings").~

Pursuant to the Supremacy Clause of the U.S. Constitution, Congress has the power to

preempt state laws or regulations. See e.g., Louisiana Public Service Comm'n v. FCC, 476 U.S.

355,368 (1986) lLoUIsiana PSC). The Supreme Court. however, has made it clear that

2' The Court of ,-\ppeals for the District of Columbia Circuit has held that there is "no
critical distinction between preemption by Title II regulation and preemption by the
exercise of ancillary jurisdiction." Computer and Communications Industry Association
v. FCC. 693 F.2d 198,217 (D.C. Cir. 1982), cerro denied, 461 U.S. 938 (1983). See also
Califorma \'. FCC, 905 F.2d 1217.1239-43 (9th Cir. 1990) (FCC's authority to preempt
state reguiation of enhanced services is unaffected by whether its own regulation arises
under Tide II or under its ancillary authority).
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"pre-emption may result not only from action taken by Congress itself: a federal agency acting

within the scope of its congressionally delegated authority may preempt state regulation." Id. at

369. Thus. for example. pursuant to Section 2(b)(l) of the Communications Act of 1934. as

amended, this Commission may preempt state regulation of intrastate communications when

state decisions regarding intraState communications would negate. thwart, or impede the exercise

oflawful federal authority O\'er interstate communications. Id. at 375: Public Utility Commission

of Texas v. FCC, 886 F.2d 1~:5-. 1331 (D.C. Cir. 1989); California l·. FCC, 905 F.2d 1217 (9th

Cir. 1990).

The removal of entry t'arriers was one of the key policies underlying the FCC's Computer

II Inquiry decision to exclude enhanced service providers from Title II regulation. As the

Commission explained.

[w]e are convinced L~at such a regulatory scheme offers the greatest potential for
efficient utilization andfull exploitation ofthe interstate telecommunications
network. ...With the nonregulation of all enhanced services. FCC regulations will
not directly or indirectly inhibit the offering of these services. nor will our
administrative processes be interjected between technology and its marketplace
applications.... To the extent regulatory barriers to entry are removed and
restrictions on sen'ices are lifted there is a corresponding potential for greater
utilization of the tekcommunications network....

Computer II Inquiry, 77 FCC :d at 428-430. Consistent with this policy to promote the full and

efficient use of the interstate telecommunications network, in 1992 the Commission preempted

an order of the Georgia Public Service Commission that "froze,'" or barred, BellSouth's offering

of voice mail service in Georgia. Petition for Emergency Reliefand Declaratory Ruling Filed by

Bel/South Corporation. 7 FCC Red 1619 (1992) (Bel/South MemoryCal/).

State regulation that erects entry barriers to the provision of money transfer service by

record carriers would, like t.i:e Georgia order preempted in the Bel/South MemoryCall decision,

8



be inconsistent with the Commission's express policy. As such, it would be subject to federal

preemption. Such state regulation does not raise an issue of state regulatory authority over

intrastate communications; rather. it raises the issue of a state's impermissible anempt to assert

authority over - and undermine the efficient utilization and full exploitation of - the interstate

telecommunications network.

IV. THE DRAFT MODEL ACT, \VHICH DELIBERATELY ERECTS
POTENTIALLY INSUR'IOUNTABLE BARRIERS TO THE PROVISION OF AN
INFORl\1ATION SERVICE, VIOLATES FEDERAL POLICY

The National Conference of Commissioners on Uniform State Laws C';-':-CCUSL") is

-:urrently drafting a model state law that would establish significant, and potentially .

insurmountable, entry barriers to the provision of money transfer service by record carriers. In

response to a "sense of Congress" regarding the need for state action to combat money

laundering,lQ! the NCCUSL is drafting a Uniform Money-Services Business Services Act (the

draft or model "Act") that would inter alia (l) eliminate long-standing statutory exemptions

found in many state laws pertaining to incorporated telegraph companiesll and (2) impose

substantial entry barriers, including licensing, bonding, and net worth requirements, on record

~ 31 U.S.c. § 5311(b).

Exemptions applicable to money transfer services provided by incorporated telegraph
companies are currently found in the state laws of Alabama, Arkansas. Colorado,
Connecticut, the District of Columbia, Iowa, Kentucky, Minnesota. ~1ississippi,

Missouri, Nebraska, Nevada New Mexico, North Dakota, Oklahoma Oregon, and
Wisconsin. These statutory exemptions, many of which are quite similar, are not
interpreted in a consistent manner by the states. as the table attached hereto as Appendix
A and letters attached hereto as Appendix B demonstrate.
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carriers \\nen they provide money transfer sen'ices,;'; Although the Draft Act lists exemptions

"normally included in releyant state licensing statutes for money transmitters." the draft Act fails

to include the telegraph company exemption currently found in numerous state laws.

Cnder proposed Part 2 of the draft Act. pertaining to the licensing of money transmitters,

an entity must submit a detailed application. initial application and license fees of S4,000. a

security device "acceptable to the [superintendent]"" in an amount ranging from $50.000 to

$500,000 (depending upon number of locations and the applicant' s fmancial condition). and

agree to an investigation of its "financial condition and responsibility, financial and business

experience. character, and general fitness:' See ~; 201, 202 (a) and (b), 203(a), 205(a). Further,

the draft .\ct authorizes state licensing personnel ~o conduct an on-site investigation. the cost of

which must be borne by the applicant. See § 203(a). Once licensed. the draft Act would require

licensees to maintain a net \vorth between $100.000 and $500,000, See § 206. The draft Act

estabiishes burdensome renewal procedures, including the annual submission of audited financial

records. a listing of the licensee's "permissible i:-.vestments,'· and fees. See § 204,

.-\s the Reporter's ~ote to the draft Act a:knowledges. these requirements - particularly

the proposed bonding and net worth requiremer.rs - have been deliberately crafted to erect entry

barriers to the provision of financial services by entities, including record carriers. subject to the

draft .\C1. See Reporter's Note to proposed § 202, Unfortunately, these requirements will also

bar the entry of some new entrants, including record carriers. \vhose sole "offense" may be their

small size.

.Jl. The draft Act was formerly entitled the Cniform Nondepository Providers of Financial
Sen'ices Act..
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The entry restrictions that the 0:CCUSL proposes contravene the express policy

statements repeate~iy articulated in the Commission's Graphnet Systems Order in support of the

unfettered competiti\'e provision of record carrier services. including money transfer services:

We are conciuding here that an open entry policy in the public record service will beneiit
the public iD.~erest. ... There is no public interest consideration to justify impeding these
likely new entrants from being given the opportunity to bring new developments to the
public. , .. [V]nless we remove current barriers to entry, the benefits of these
developments are likely to be offered selectively Thus. an open entry policy will sene
the public :merest convenience. and necessity .

* * * * *

The record indicates that the benefits ofentry )rill aurweigh any potential harms. ... The
evidence on this record dictates that we should not let a single firm [\Vestern Union] hold
the key to innovations and control over what has been turned into a moribund sub-market.
For this re2.Son and for the reasons stated elsewhere in this decision, we shall open this
markeT TO enrry by carriers OTher Than WUTC in order to achieve the purpose ofthe
Communicarions Act.

* * * * *

Now that we have authorized multiple entry, There appear TO be good reasons for us TO
minimi:e our regulatory involvement in this area, with regard not only to new entrants
but to Western Union as well. ... Excessive regulation would likely discourage entranrs
or add unnecessarily to the COST oftheir operarions . ...

* * * * *

We have found that multiple entry in the domestic PMTS v.i11 better serve the public
interest U:2.!l Western Union's monopoly.

Graphnet Systems Qrder at 521, 523-24, 526 (emphasis added).

By granting this petition for declaratory ruling, the Commission can alert the NCCUSL

that the draft Act violates federal communications policy applicable to record carriers providing

money transfer se;<:ices and that, absent an applicable exemption. any state act modeled on the

Uniform Money-Services Business Act would be subject to limited federal preemption.
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V. CONCLUSION A~D PRAYER FOR RELIEF

Accordingly, ?\evadacom respectfully requests that the Commission issue a declaratory

ruling confirming that:

1. Telegraphic money order service. or money transfer service provided by record

carriers. is an information service and subject to the Commission' s ancillary jurisdiction:

2. States may not impose any law. rule. or regulation that acts to bar or inhibit the

provision of money transfer service by record carriers; and

3. To the extent a state imposes any law. rule. or regulation that anempts to regulate

the entry into or provision of money transfer services by record carriers. that state law. rule. or

regulation is preempted by federal law to the extent necessary to correct such inconsistency with

federal policy.

Respectfully submined.
NEVADACOM. INC.

t )
!~v----

C\ \)\ ~r ~l
Dated: \J+-----

Glenn S. Richards
Susan M. Hafeli
Fisher Wayland Cooper Leader & Zaragoza LLP
2001 Pennsylvania Avenue N.W., Suite 400
Washington, D.C. 20006-1852
Telephone: (202) 775-3494
Facsimile: (202) 296-6518
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t.Ua dll1wty by ....f'I9Il:. BI/ azt.rut., WMt8t:n UO\ion t

• <:aswt:cLal
JItmey ~t satvict Mit It the cbllcfat1cn ~ tM ColltaDer to notify
the pa)W of trnt _&Y.llIbUity at the nawy om.r draft.

RE'::ttVEO
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lX1cn h.u hial:O~1C&11y offered !'.Oney order lIer.'ioI IrldBr t&r1f~ I:'\d
adi:nowl~1 that it ~mlrly o:tlSJdartd t.~1. trM_nt t= til
..,p:opr1ate, 1t I'QI fdq>tI the VUIlI tJiat ita FCY111.cn a£ IICMV ~ra
~ not t:e dl!tmed c:emnon carr1er c:aIlft.I'I1cationl 'tb1c:h nuat. be Ur1~~

?Jnl.W'lt to section 203 of tht eatI!IlJ\1CAtiona Act, 47 tJ .s.C. 5203.

3. APeI daM not ulen that I'l'QMy ~l' .l'Ylcu ue
~ C4~ler ~icatiQM 'llhich must be off.:,~ by tariff. RAther,
lot lI'TiUU that Wntern tJn1a'\I S II'OM/ or6er .lViee 1. not • "~1~

1Il11d1 Section 43.54 of the Caniu1cn l
• Rub., 47 C.r.R. S43.54,

CO'ltstlP1atai cein; off.~ ty • tale;uph CIlrrier al other th&n 6
t4ri~~ buil. AccorcUn; to mI, that sac:eicn 1.$ tntende15 to CXJ'lt41~

• cmpllte liat of .tvices tA11dl a tale;raph carrier ,*y ~.
lo'ithQJt udff. '1berefore, 1t ocnten4l, if a tel~aph Cl.ft'ilr WUheI
to ~1de any _EViCt not nnt,l.oMd in 5ee:tlon '3.54, the carrler :.Jilt
~o I:> b'j rreana of I fully uparat~ laid1.&ry. rurthencn, AlSt
!~lrI to 1rwoke the C&:JMIillion l , _&le &rd Shared Un dlleilicn. 60
FCC 2d 261 (1976), reeon. 62 FCC 2-d sAl (109"), aUld .~ nCII. Mlr1:aJ\
~lecroM .I'd ~l.,raon eataeIW v. FCC t 572 F. 2 17 1'2'm. 1978), 41
s~ 5r trie P'Cpc.lt!cn th.t~n A carri.r offen re;wtld
~ly .Nlce., the Q:Iml1.ston will OtLly paantt it ==&1'
l:'Ite;ulatld aervic.s undItr oond1t1cna o~ amuiIW'D lepar.tian.· ~1a 11
the Cl\ly Dana, states Af'SI, b:) _lve "atem au.on elf t:le
'~\J'lit':r' to erca.-.utatdiZll al'l5 catlQirqla the cperadcn ~ ita
Bl.CStant1&1 tele;raph caM'On carrier Mrvicea aD:! ~cil1U".·1I

•• In out' viewt the ...rud bl... fOr ~jec:Ucn are not
~lncin; •. TO 1:::e;1n with, APSI'I 1nttlprltation of section .3.54 of t."'-.
ca:m.uion·. Rul.. is .u~. 'n\lt aaction r.;\.Iirel the f1l1n; of
r-=:u CQlcernin; service. oUare by 6 telegraph c:atti.r ,.,Ut\ .~ not.
CO'llItrtd bt ita tu'iffs, it doet not attfJ1Pt to ~f1ne tbe e:t"itlril for
di.ti:t.u1lhirr; cabMen _CV1C88 \lhid'1 IJi't,)uld or ItD1l4 net bI
ur1ffed. In ~1nt of fact, 11JtlMct1cn (1:) of the r\llM .peMa of
lsecvlcea -nich .!!I... oS!. COlered ~ this lleC'tiona an:! then IXCQIIOI to
Un various e~e8. (~iI fdded) Clearly,thenfQ~, t:'l1l
l&."1;~ cannot be Mid to define lpecific Mrv1cu Wl1d\ nIII1 not be
W1ffsi.

5. WI an &1.80 ~a~ t:l\at foz=at1on af • ..:ata
llJ:8idlary 18 • neoeuary ~lticn to datar1ffirv naMJy Ot'dIr
HrYloe. ,. noted, AFSt inte~.u the ~'at. fJ'd §!land U.. ditoil~,
Ei!!.' &8 • 98n8ral CatI\\i...icn roUcy .~ maxUZUft ..raUCI\ 1.
r«iu~rtd to lZ....nt crc::a...."*- id1,.t i.on betMten re;~. tIIS OCIIIU\1c.~ilD

•
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"EVieel an! ~ ",tfui.n;'. ':hat. c.\Ici.~. ~...r, ~ recz:maiQIr­
atJ.cn ..s. it clMt that. Mp&raUcn ~r..,u IPPU~ cn1y t:D cMtA
~Ul; MlV1OII, o::rwiaurm. ..n. th the CQaLutonII ~ioCI\ 1:\ the
rir.e~ Inaui;X' 4/ In tact. t!w o:mm.t.ion hU~ the
cxau am &nU£U ~ ~ d.aZ'1~ fran .epant.1.cn bet:=. reqW.ri~
.truetunJ. ~... '1hl.aa, in lU t1nal c51ci11on in the S.oQu:1 o::ztDJter
~~ro:: ~189, re1...Md May 2,1980, t:hI Carr:Ii.,len ClClnCruaaI we

y MK'ican Te1__1OI.. W Telegraph O::r.pny and em: servi.ce
Q:)qcratJ,a, had ~ff1c1.ant.l)' ~..t. ~al tar ~t.1~
btlhavior W tQil4lJ.oQcaWn of CX»~. to warrant a reqW.r"STWlt that. ttw..
Clanil:. prcwid8 enhAnc:C Mcvios t.1~ • .epu&~ r--.le
.ublidLuy. All other carrian, inc:lud1n; Weat.e:n ~ionf were t.cuRl rgt
tQ p:IIleN the oonaWerebla ItUUt p:IWIIr 'trIhich C;!....... rile to a nee for
.trU~ 8IpUation. In addition, the CClail110n I'I:It.«l that. the Pto6
~licn, J.m! hu fun.har rcucC the CAplCity w.Rem Un1al1ii
pvtic:W.&r m1if\t c=t.... to tn)age in lIDt&ntial .an~Uw
~.~ Secord ca,l'UtAIr IrDUirx at. para. 221.

It we = net. .u U9ht of P=ttmial ewortWU~ =
CZ'CII..ut.14irau.en of a ~t.i.t.1Y8 .mant:e:1 NNice by & carrier Wen
a1IIO ...,.,1£... t::u1c tran.mi...ion off8rin;l. ~. thI &pd
CcRa:tar I~u1:Y .uDU.uw.. ~ far inhibi.;i.'"'IJ weft
S;;v1.Cr,t iiqu,ina, at. iU'.-1Ph 231. th&t

• • •t!aII c:arri.eJ:'l that a.n QCIZI:'I::ft QU'r1ar
=--=-~ facillt.1.. Md ~ IINftced
Ml'Yu., but an ~ .W)~ct. ~ tl'. HlpU'at.e
..ut.Wa:y nqW..r..,t, nuat. acquire t.:&nami••k1n
C8pIC1tt p1A"8tant. tg tha ... pri.c., tema and
CCftlltionl ref1ec:tC in. bit' tarUfa ~ thair
QlI\'facillti_ are ut.:llJ.ud. .

'nU.a u.uree tJ'IAt ~d.natcry accul to t:ulc trana:l\i.uion
facU1t.iu 11 availah'e te all amancal Mn'ic:. p:'cyidera.

7. ~1)', rr IS ~. i="1'..aM to -.atmr1ty
delegate t:t t;tc."tJ.crI 0.291 of the caw..ion'• Rul., .7 c.r,a. ,o.291,
that. the pstitJQn tc ni.ct. filacS t:Iy Amuican hc.dmile Sywtenwl, Inc. IS
IBIIW.


